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Arising out of Order-in-Original: 09&08/REF/S.TAX/AC/2018-19, Date: 24-04-2018
Issued by: Assistant Commissioner,CGST, Div:Mehsana, Gandhinagar
Commissionerate, Ahmedabad.
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Name & Address of the Appellant & Respondent
M/s. Mundra Oil Pvt Ltd
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or ternitdry{ outsidef
india of on excisable material used in the manufacture of the goods which are expoited tofany

country or territory outside India. .
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(C) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentloned in para-2(|) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branchiof any.,
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" nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated - :
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter -contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, '

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken,
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

>Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. :
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(8)(i) Inwew of above, an appeal against this order shall lie before the T _fj,b’uhal c;n
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ORDER-IN-APPEAL

This order arises out of two appeals filed by M/s. Mundra Oil Pvt. Ltd., D-
304, Himalaya Royal, Near Khari River, Nagalpar Road, Mehsana-384002 (in
short ‘appellant’) against following Order-in-Original Nos. (in short ‘impugned
letter’) passed by the Assistant Commissioner, CGST Division-Mehsana (in short
‘adjudicating authority’). Since the issue involved is common, | take it for disposal

by a common order.

Sr. | O.1.O.No. & date Period Amount . Appeal No. .

No. involved. involved (Rs.)

1 09/REF/S. TAX/AC/2018-19 Oct-2016  to | 2,33,346/- V2/97/GNR/2018-19
dtd.24.04.2018 Dec-2016

2 08/REF/S.TAX/AC/2018-19 July-2016  to | 1,65,044/- V2/98/GNR/2018-19
dtd.24.04.2018 Sept-2016

2. Briefly stated that the appellant filed two refund claim of Rs.1,65,044/- and
Rs.2,33,346/- on 22.09.2017 under Notifn. No.12/2013-ST dated 01.07.2013 with
the O/O the Asstt. Commr, CGST Division, Mundra for service tax paid on
specified services received by SEZ unit or the Developer and used for authorised
operations These two claims were returned to the appellant verbally, as stated by
the appellant, followed by a letter dtd. 17.01.2018 directing the appellant to
approach jurisdictional authority for sanction of said refund claims. However,
before that the appellant again filed said refund claims on 09.01.2018 with the
adjudicatihg authority. The adjudicating authority vide impugned orders sanctioned
Rs. 11,887/- and rejecteted the balance claims being time-barred in terms of

Condition No.3lll(e) of said notifn.

3. Aggrieved with the impugned letter, the appellant filed the present appeal
wherein, inter alia, submitted that initially the claims filed with the O/O the Asstt.
Commr, CGST Division,Mundra were well in time which is also part of CGST; the
division and commissionerates have been formulated only for administrative
. exigencies; that they have their administrative office under the jurisdiction of CGST
Division, Mehsana and manufacturing unit at SEZ, Mundra; that they are working
under the control of both the authorities and accordingly the refund claims filed
before any one of these two authority is as good as it is filed before the propér
authority; that they rely on case law viz. CCE Vs. AIA Engineering Ltd. reborfed at
2011(21) STR-367(Guj.), Lubi Industries LLP vs. UOI reproted at 2016(337) ELT-

179(Guj.) and Tahanee Heights Co-op. Housing Society Ltd. Vs. UOI reported at
2016(339) ELT-356(Bom.) and requested to set-aside the impugned orders.

4. Personal hearing in the matter was held on 25.07.2018. Shri N.R. parmar,

Consultant, appeared on behalf of the appellant and re;te‘r'aigd¢?<iﬁe;;ground of
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appeals; that services are received by SEZ; that earlier application filed within time

and therefore it is not time-barred.

5. | have carefully gone through the appeal memorandums, submission made
at the time of personal hearing and evidences available on records. | find that the
main issue to be decided is whether the subject refund claims are time-barred or

otherwise. Accordingly, | proceed to decide the case on merits.

6'. Prima facie, | find that the appellant had filed the refund claims quarter wise
for the period July-2016 to March-2017 with the 0/O the Commissioner, Central
Excise & Service Tax, Kutchh (Gandhidham) on 29.09.2017 and the appellant has
produced copy of SEVOTTAM Receipt No. 403. | find that the Asstt. Commr,
CGST Division, Mundra returned the subject claims to the appellant with oral
instruction to file their claims as they are registered with the Asstt. Commr, CGST
Division, Mehsana. | also find that the Asstt. Commr, CGST Division, Mundra had
issued letter to that effect on 17.01.2017 i.e. after three months from the date of
filing claims. However, the appellant had already filed the subject claims with the
adjudicating authority on 09.01.2018 i.e. before issue of letter dtd.18.01.2018 by
the Asstt. Commr, CGST Di>vision, Mundra. | findAthat the said Asstt. Commr.
CGST, Division Mundra could have transferred the subject claims to the proper
jurisdictional CGST division and informed the appellant accordingly instead of
returning the claims. | find that it is a settled law that if the matter is pursued before
the wrong authority, the period spent in pursuing the issue before the wrong
authority has to be excluded for limitation. This view is also supported by the
Hon'ble CESTAT, Ahmedabad in case of CCE, Ahmedabad Vs. AlA Engineering
Ltd. reported in 2009(248)ELT-826(Tri. Ahmd.) wherein it is held as undér:

¢

“Refuna . Limitation - Refund claim filed within 60 days of relevant

. “.quarter under Notification No. 41/2007-C.E. (N.T.) before Deputy
“. . “Commissioner of Service Tax instead of filing before Deupty

Commissioner of Central Excise - Commissioner (Appeals) observed
that original refund claim filed within time and returned by authorities
with directions to file it before appropriate authority, the same cannot
be said to have been filed beyond limitation period - No infirmity in
observation of Commissioner (Appeals) - Subsequent refiling of
refund claim beyond limitation period should not be held against
assessee - No merit in Revenue’s appeal which is dismissed - Section
11B of Central Excise Act, 1944. [paras 2, 3]”

Similarly, in case of CCE, Noida Vs. Kohinoor Enterprises{2011(266)ELT-
397(Tri.Del.)], the Hon'ble Tribunal has held as under:

«“Refund claim - Limitation - Original refund claim filed on 31-12-2004
and subsequently resubmitted on 28-2-2005 - Revenue contends that
" claim filed with Superintendent and .was - received by Deputy
Commissioner on 30-9-2005 - Revenué-accepts:that claim filed in
Divisional office on 30-1-2004 but holds:the sanie.bears initial of some
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person without any mention of name or designation of that person nor ‘
bears the stamp of Division office and hence that it cannot be held

that it bears acknowledgment of the Division - Gontention has no

merit - Deputy Commissioner’s letter dated 13-1-2005 directing the
assessee to resubmit the claim along with relevant documents not
doubted by Revenue - Genuineness of claim cannot be doubted - No

merit in Revenue’s appeal which is rejected - Section 11B of Central
Excise Act, 1944. [paras 8, 9]”

Similar view is taken in case of revision application filed by I10C
Ltd.[2007(220)ELT-309(GOl)]wherein it is held as under:

“Rebate - Limitation - Relevant date - Time limit to be computed from
the date on which refund/rebate claim was initially filed and not from
the date on which rebate claim after removing defects was submitted -
Section 11B of Central Excise Act, 1944 - Rule 18 of Central Excise
Rules, 2002. [paras 8.3, 8.4]” '

Accordingly, | set-aside the impugned orders and allow the appeals filed by the
appellant holding that 29.09.2017 is the date of filing subject refund claims

and the adjudicating authority shall entertain the claims and allow the refund O
claims, if otherwise in order, after following the principle of natural justice within 30

days of communication of this order.
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The appeals filed by the appellant stands disposed of in above terms.
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Attested:

. Di\\k(

(B.A. Patel)
Supdt.(Appeals)
Central Tax, Ahmedabad.

BY SPEED POST TO:

M/s. Mundra Oil Pvt. Lid.,
" D-304, Himalaya Royal, Near Khari River,
Nagalpar Road, Mehsana-384002.

Copy to:-
1 The Chief Commissioner, CGST, Ahmedabad Zone.

The Commissioner, CGST, Gandhinagar (RRA Section).
The Asstt. Commissioner, CGST , Division- Mehsana.
The Asstt. Commissioner(System), CGST, Gandhinagar.
(for uploading OIA on website)
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